Draft Report of the ICPM Informal Working Group on Dispute Settlement
9-12 May 2000 -- Rome

A. Introduction

At its second meeting in October 1999, the ICPM adopted general considerations and dispute settlement
procedures proposed by the Informal Working Group on Dispute Settlement Proceduresto fulfill one of the
functions charged to the ICPM in its Terms of Reference. The ICPM also agreed that the Informal
Working Group would undertake to further elaborate certain aspects associated with the procedures.
Appendix X of the Report of the 2" ICPM reports the agreement of the ICPM and outlines the chargesto
the Informal Working Group as follows:

a undertake to develop rules and procedures for the approval of Expert Committee reports by the
ICPM or itssubsidiary body

b. analyzethe need for the establishment of asubsidiary body on dispute settlement and make
recommendations on structure, functions, and membership

c. undertaketo develop rules and procedures for the establishment of expert rosters and the selection
process

d. develop standard formats for dispute settlement reports

e. examinethe possible rolesand functions of regional plant protection organizationsin IPPC dispute
settlement procedures

f. develop standard terms of reference that may be used by the Expert Committee

g. develop rules concerning the attendance of observersin expert Committee procedures

h. exploresthe possibilities for enhancing devel oping countries ability to participate effectively in
dispute settlement procedures

i. consider guidelines concerning the sharing of expenses associated with dispute settlement

j. addressany other mattersreferred to it by the ICPM regarding dispute settlement

[Note for the Secretariat to prepare a consolidated draft of proceduresin advance of ICPM]

The Informal Working Group met 9-12 May 2000 at FAO Headquartersin Rome. Representatives of the
governments of Brazil, Finland, New Zealand, Portugal, and the United States were in attendance.
Documents provided by the Chair (Finland) and the United States served as references. Discussions
followed closely the outline of charges described by the ICPM. Following are proposals of the Informal
Working Group submitted to the ICPM for review and adoption.

B. General Considerations

1. In considering the need for asubsidiary body of the ICPM devoted specifically to oversight,
administration, and support of |PPC dispute settlement procedures, the Informa Working Group considered
several factors. In particular, it noted that a subsidiary body would provide needed support to the role of
the ICPM with regard to dispute settlement in the WTO and other organizations while generally
strengthening and specializing the dispute settlement function of the IPPC. It would promote ahigh level

of consistency and professionalism in procedures and reports, including al pointsin Expert Committee
procedures (point 4 of the adopted dispute settlement procedure). In additionit isenvisioned that a
subsidiary body would reduce workload pressures on the Secretariat.

2. In considering the nature of asubsidiary body, the Informal Working Group suggests that the group
should not be large, asit should be cost-effective and be able to respond quickly when necessary. It was
considered that expertise and a balance of perspectives were essential elements. In particular, it was agreed
that the group should be composed of individual s with the qualifications and commitment to assist in
guiding aglobal phytosanitary dispute settlement system that considers the needs and perspectives of both
developing and developed countries.
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3. In considering options for the composition and structure of a subsidiary body, the Informa Working
Group noted a number of possibilitiesincluding the option of using only the ICPM and Secretariat asis
currently the practice. Thiswas considered to be inadequate to meet future needs of Membersif the IPPC
dispute settlement procedures were to be made attractive as an option for dispute settlement. In particular it
was considered difficult and awkward to manage many aspects of the dispute settlement procedures based
on annua meetings of all Members. In addition, it was anticipated that direct support to the Secretariat
would be minimal in such ascenario.

Asan option it was considered that the Bureau of the ICPM could be used as the subsidiary body for
dispute settlement. Thiswas deemed more appropriate but was found to have the disadvantage of
uncertainty regarding the level of interest and expertise that may be found in the Bureau and the
membership would lack continuity beyond two years. Likewise, the idea of ad hoc working groups formed
at ICPM mesetings had limited appeal as this approach also did not encourage continuity or account for
expertise.

The most viable options considered by the Informal Working Group were to either form a sub-group of
seven members selected from the membership of the Standards Committee or establish a subsidiary body of
the similar size directly from the membership of the ICPM. (See Section D and Recommendations)

C. Functionsof asubsidiary body on dispute settlement
A subsidiary body on dispute settlement would assume the following functions:

a  Provide guidance to the Secretariat and disputing parties in selecting appropriate dispute resolution
methods and may assist in conducting or administering consultation, good offices, mediation, or
arbitration.

b. Propose nominations for independent expertsin I|PPC Expert Committee procedures where the
disputing parties cannot agree on experts proposed by the Secretariat.

c. Approvereports of Expert Committeesincluding verification of al pointsin Expert Committee
procedures (point 4 of the adopted procedure).

d. Undertake other functions as directed by the ICPM, which may include:

- Assigt the Secretariat with requests from WTO or other organizations

- Report on dispute settlement activities, including procedures undertaken or completed in other
organizations that have implications for the phytosanitary community

- Assistinidentifying appropriate experts

- Assigtinreview and maintenance of expert rosters

- ldentify appropriate training opportunities

D. Structureand member ship of a subsidiary body

1. Optionsfor composition of the subsidiary body
The size and composition of the subsidiary body may be determined based on:

a  Geographical representation (e.g. one from each FAQO region) (quorum of 4; at least three
members from devel oping countries)
b. Developed and developing country representation (e.g. 2 or 3OECD + 2 or 3 G-77)

The Informal Working Group suggests that while it is desirable that the group consist of 7 or fewer experts
is and the composition be based on either geographical representation or according to developed and
developing countries, it is essential that members have an interest and experience in dispute resolution.
(Seerecommendations)
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2. Quadlifications of subsidiary body members
Experts should have:
- experiencein phytosanitary systems
- familiarity with the IPPC and standards
- experience with regulations/legislation
- preferably someform of dispute settlement or conflict resolution knowledge, qualifications
and/or experience

Governments should recognize the time, resources, and support necessary for subsidiary body membersto
adequately fulfill their roles before nominating them.

3. Selection of Chairperson
The subsidiary body electsits own Chair from among its membership.

4. Duration of membership
Members of the subsidiary body serve for a minimum two years, with amaximum of six years.

5. Review
The need for asubsidiary body, and its functions and operation will be reviewed by the ICPM after three
years, taking into account experience and changing conditions.

E. Rulesof Procedure of the subsidiary body
The subsidiary body follows the rules of procedure of the ICPM with the following additions

1. Meetings
The subsidiary body meets at |east once per year, preferably at the occasion of the ICPM. Other meetings

are set as needed, in particular for the review and approval of Expert Committee reports and the
development of reports for the ICPM. The subsidiary body will normally work by correspondence and in
the most cost-effective manner within the available resources.

2. Observers

Meetings of the subsidiary body are generally open according to Rule VI of the Rules of Procedure for the
ICPM, but the subsidiary body may determine that certain meetings or business need to be conducted
without observers, in particular where confidential or controversial informationisinvolved.

3. Language
The working language of the subsidiary body will be English only, recognizing that al official

communicationsto the ICPM will bein the officia languages of FAOQ.

4. Decision-making
The subsidiary body strives for consensus on al decisions but may vote where necessary using a 2/3
majority to take decisions. Decisionsinclude the recording of dissenting opinions where requested.

5. Amendments
Amendments to the functions and procedures of the subsidiary body will be promulgated by the ICPM as
required.

6. Confidentiality

The Expert Committee and subsidiary body exercise due respect for confidentiality where sensitive
information isidentified by disputing partiesin the terms of reference agreed for the dispute. The report of
the Expert Committee is released to the disputing parties and according to Art X111.3 of the |PPC (1997).
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F. Procedurefor Approval of Expert Committee Reports
(See d so decision-making above)
a Aninitia report, including dissenting views of the Expert Committeeif any is prepared by the
Expert Committee.
b. TheExpert Committee may maketheinitial report available to the disputing governments for
informal consultation
c. Theinitial report istransmitted to the Secretariat and the FAO Lega Officein English
d. Commentsfrom FAQO are transmitted to the Expert Committee
e. A 2" draft report is prepared by the Expert Committee, if necessary, considering comments from
FAO
f.  The 2" draft report is submitted to the subsidiary body for approval ( verification that the steps of
the expert committee procedure and standard review and reporting format has been followed)
g. Thefina report as approved by the subsidiary body is submitted by Expert Committee to the
Director General of FAO for distribution to the disputing parties.

G. Expertrosters
1. Establishment of rosters

The expert roster is established and maintained by the Secretariat. The roster is composed of phytosanitary
experts and other individual s with expertise relevant to plant protection or the application of phytosanitary
measures. Rosters are made available on request to official contact points.

Expertsfor the roster are nominated by ICPM Members through official contact points. The Secretariat
may also seek or accept through official contact points other specialized expertise as necessary for
additionsto theroster. RPPOs or other organizations may provide advicein thisregard.

Applications for inclusion on the roster may be by submitting acompleted FAO Personal History Form
(PHF) and/or Curriculum Vitae. Minimum information to be supplied includes:

- Name, age and contact information

- Current position

- Nationality

- Language ability

- Period of availability

- Scientific and technica (including phytosanitary) background

- Professional experience

- Knowledge, experience or qualifications with dispute settlement procedures

Theroster will be validated by the Secretariat every three years by requesting that the nominating
organization or individual provide updated information. Experts may be removed from the roster based on
arequest by the expert or ICPM Members, or where information is not verified or updated when requested
by the Secretariat.

H. Sdlection of independent experts

1. Criteriaused by the IPPC Secretariat
In selecting independent expertsto propose for an Expert Committee, the |PPC Secretariat considersthe
following factors:

- Scientific/technical background relevant to the dispute
- Independence (no financial or other personal interest in the outcome of the dispute)
- Ability to servein hig’er individual capacity as an expert

The Secretariat should avoid nominating experts from the disputing parties, recognizing that at timesit may
be necessary to nominate experts from the disputing parties to obtain the most appropriate expertise.
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2. Selection procedure

The Secretariat and parties propose independent experts for selection by parties. Where parties cannot
agree on experts, the subsidiary body may nominate experts. Where the parties cannot agree on experts
nominated by the subsidiary body, no expert committee can be formed.

I. Financial considerations

Costs associated with specific dispute settlement procedures between parties

Parties determine the distribution of all costs when developing the Terms of Reference for the dispute. Itis
recommended that parties adopt a flexible attitude toward the provision of resources to facilitate the dispute
settlement process, including the provision of assistance to developing countries to increase the possibilities
for their use of IPPC dispute settlement procedures.

Costs associated with the expertsinclude:
- Administration and arrangements for expert meetings
- Interpretation/trand ation where necessary
- Travel and subsistence (includes fees and salaries for the three independent experts unless
agreed otherwise)

J. Rulesfor observersin the Expert Committee procedure

The disputing parties and the Chairman of the Expert Committee agree on the number and type of
observersto beincluded and the rules of conduct for observersin Expert Committee proceedings. Where
there is no agreement on the number and type of observers, no observers are alowed. Where the presence
of observersisagreed, but thereis not agreement on the conduct of such observers, observerswill only be
allowed to attend but cannot participate.

Where several parties areinvolved in adispute, partiesinitiating or responding to the dispute consult to
choose only one expert (ensuring that the Expert Committee consists of only 2 experts nominated by
disputing parties and only 5 memberstotal).

[Noteto check with FAO Legal Officeregarding Art XI11.3 and the possibility that multiple parties appoint
asingle expert rather than multiple experts as could be implied from the Convention. Objectiveisasmall,
balanced committee; does Art X111 provide for multiple party disputes? Do these parties have the ‘right’ to
have mandatory observers or can observers be based only on agreement of parties?]

K. Enhancing participation of developing countries

The ICPM and disputing parties are encouraged to consider the specia needs of devel oping countries, in
particular to identify technical assistance for dispute settlement. Dispute settlement procedures of the IPPC
may involve:

- Secretariat assistance subject to available resources

- Developed countries voluntarily provide al or partial funding for dispute settlement with
developing countries when the devel oped country has initiated the dispute

- Training on dispute settlement procedures may be added to other training activities

L. Roleof RPPOs

Regional plant protection organizations may have any rolein dispute settlement that is agreed by disputing
parties and the RPPO. It is recommended that RPPOs assuming such arole devel op the capability to
adequately administer such procedures.
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In the case of IPPC Expert Committee procedures, RPPOs may:

- Assigtin obtaining nominations for expert rosters

- Assigt with administrative support and provision of facilities or resources for dispute settlement
among parties within their region

- Facilitate consultations for contracting parties within their region

- Providetechnical or other support on request of member governments

M. General format for Expert Committee Terms of Reference

1. Principle Terms of Reference

The Expert Committeeisrequired to:

- Obtain asigned agreement between parties on the procedure
- Arrange for the presentation of information

- Bvauate the information and formul ate recommendations

- Prepare IPPC Dispute Settlement Expert Committee Report

2. Elements of thesetasks

a. Obtain asigned agreement between parties which covers the following:
i. ldentification of partiesand issues
- ldentify party(ies) initiating the dispute settlement procedures
- ldentify party responding to the dispute
- ldentify Expert Committee and Chair
- ldentify observers (according to Rulel)
- Initiating party identifies and defines the issue(s) at dispute, specifying the points alleged
to bein conflict with the interpretation or application of the IPPC or ISPMs
- Partiesidentify tasks of the expert committee — clarify expectation

ii. Proceedings
- Maeans of presentation of information
- Language(s) to be used for documents and discussion (Note: report must be in English)
- Conduct of Observers
- Didtribution of costs (subject to provisions of Section H)
- Location and facilities
- Administrative support arrangements, including whether/how proceedings are recorded
- Timetable, including submission of information, number of meetings, and presentation of
report

b. Arrange for presentation of information

The Expert Committee solicits the submission of information from disputing parties. Methods of
presentation may include documents only, and/or verbal presentations as agreed in advance. The Expert
Committee may seek additional information from the disputing parties or other sources asit deems
necessary and contingent upon explicit agreement of the disputing parties.

c¢. Evaluate information and formulate recommendations
- Review scientific and other information
- Assessrelationship of the issue and information to the specified provisions of the IPPC and ISPMs
- Formulate conclusions and recommendations as required

d. Prepare|PPC Dispute Settlement Expert Committee Report
The Expert Committee prepares the IPPC Dispute Settlement Expert Committee Report with the following
elements:

Executive summary
Introduction
- ldentify disputing parties
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- Statement of background and issue(s) at dispute

Technical aspects of the dispute
- Summary of positions of disputing parties
- Summary of Expert Committee analyses of scientific and technical aspects
- Assessment of the relationship of theissue to the specified provisions of the IPPC and ISPMs
- Conclusions of the Expert Committee

Dissenting views (if any)

Recommendations
- Proposal(s) for resolution and optionsif appropriate

Attachments
- TOR
- ldentity of Expert Committee
- List of documentsand source (if not confidential)
- other information deemed useful by the Expert Committee

N. Format for |PPC Secretariat reportson formal consultations and other dispute settlementsthat
Memberswish to haverecorded

1. Resultsof consultations
The Secretariat’ sreport on the results of informal or formal consultationsincludes the following elements:

- Statement of background and issue(s) under consultation
- ldentity of consulting parties

- Summary of positions of consulting parties

- Outcome

2. Other disputes Members wish to have recorded

Reports of the Secretariat on other disputes Members wish to have recorded by the ICPM follow the format
for the IPPC Dispute Settlement Expert Committee Report described above and is based on information
supplied by Membersin thisformat.

O. Recommendations
The Informal Working Group recommends that the |CPM:

1. Note the General Considerations (Section B)
2. Adopt specific procedures described in SectionsF, G, H, I, J, K, L, M, and N.

3. Decide whether to establish asubsidiary body, and if it is agreed to establish a subsidiary body:

- decide on the structure and composition of the subsidiary body (Section D);

- adopt procedures described for the subsidiary body in Sections C and E; and

- request that the subsidiary body develop its Terms of Reference taking into account sections
C,D,andE.

4. Request that the Secretariat integrate newly adopted elementsinto existing procedures.



